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BEFORE THE YAKIMA BOARD OF COUNTY COMMISSIONERS

Appellants MENSONIDES DAIRY, L1LC File Mo, APL201 700005
arul ART ard TERESA MENSONIDES:

ICUPE0 1 60001 2]
.+ Appeal of the Hearing Examiner’
ﬁﬁm mﬁm [,,::r " | FRYSLAN RANCHES'
conditivns, Fryslan Ranch Enterprise’s | MEMORANDUM OPPOSING
Type 2 Combeional Use Permil THE APPEAL (AND

Applica i Concentrated Animal SUPPORTING THE HEARISG
Fomting Operation off of Glade Road | EXAMINERS DECISION TO
neaw the Ciay of Mabion. AFPROVE THE COMBINED
LISE FERMITY

Mevember 21, 2017, 2z 10:30 a.m.

Requested Action: Based o the record, Frislan Ranch respeetfully asks the Baoard
af County Comamnsioners o approve CUP20 1600019, with the previcusly imposed
condiions, becsuse:

¢ The envircnmental conskleratons are addressed by the Soal and bendangy
Mitigated Determination of Nonsigaificance (IMDNS) and therefore the
Mensorsdes cannod challenge Yakima County’s SFPA anahsis contaned s
ihe MIINS; and

s The Mensonides fal 1o establish fdhat the Hearing Fxaminer vsed improger
procedures or based his decisbon on immaterial and insubstanial evidenee
when he decided not 1o consader past and Ritare complance as a CUP
decision crileri.

Because the Mensomdes Ll 10 support their stated grounds for appeal, the Hearing
Examiner's decision must be affwmeed ander YOO 16,059,005

AR LA WHESTE
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A Background
Fryslan Ranch, a Windmill Estates operation, socks to consolidate fous new-born

and clemertary canle-seanng operations. This proposcd call-rearing operaticn will be
bocased i a rural Jocagion southeast of Mabion, The Yakima County Plannang Dvasion,
aml the Flearing Examiner, approved this progect, with a number of conditions, inchuding
requiring Frysan Ranch wx

»  restrict stock-weatering usage from the existing permt-cxcmp wells on three
currefil call-rearing parcely;

* operale under a Nutrient Management Plan appeoved by the Washington
State Department of Agriculture 10 address veoior concerns, maragement of
e arsd solid manuare, desposition of dead animals, and lfeed storage;

*  develop a Dust Control Plan approved by the Yakima Regional Clean Air
Agency before construction begms amd operate under the same;

% mwepare a stormwater plan approved by the Yakima County Water
Rescimoes Dinvision:

s implement habits mitigation with the Wishingon Department of Fish and
Wildlife's gundanos; and

» implement a Complsint Management System.

The Hearing Examiner's Augast |, 2017 CUP2H60001% decision was timely
appeated by the Mersonides Daary, LLC, ansd Ant and Teresa Mensonides (collecuvely,
“the Mensordes™), and is now before the Board solely to review the three stated grounds
in the Mensanides' written appeal.

Niw befloge the Board is a State Emironmental Protection Act (SEPA) appeal. The
Memsoedes fxiled 1o timely appeal Yakima County’s June 16, 2017 SEPA decson—ihe
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MDNS." The Hearing Examiner permitied the panties 1o beief what impact the Gslure to
timely appeal Yakima County’s SEPA decision had on the Feanng Examaner’s authosty.”
Alter consadering the pasties’ beiefs,” the Hearing Examiner properdy determined the
MIOINS is Gnal and therefore “decmed to concusively comply with appScable nules and
ordinmnoes,™ As a result, the MDINS (and sts eenironmental analysis anxd Gndings) were
bénding on the Hearing Fxaminer during his review of CUP2016-00019. Samalar to the
Hearing Examiner, this Board's review is limited 1o the CUP and the three stated appeal
chalbenges, amd doses not extersd e a SEPA review.

Yakima County Senior Project Planner Danaly Beed prepared a Stall Report for the
B, recommersding the Board uphold asd affieen the Hearirg Examiner’s decision
because the Mensonides did not file a trdy SEPA appeal ard their three grounds for
appeal focus solely on emironmental considerations.’

At the Oictober 24, 2017 Board Agenda Meeting, two members of the Board
{Commussioners Mike Lesta and Ron Anderson voted 1o conduct a closed-recond bearing
on the Mensanides' appeal; Rand ElBatt voled not to consider the Mensonides” appeal,
acknemdedgng the Bnality of the urappealed MIMNS. Commissioner Lein advised Ms.
Rewd that be desired to review the proposed mstramsenifs) go be wsed oo restrict stocks

watering usage from the existing wells on cach of the theee curently owned calf.reanng

' Hirg. Fanm'r Updased Ex. List Now 3.

Transcrpt of Proveedings Held on July 6, 2017 Heanng at 37 & 45-50.

' Fryslan Ramch post-beaing July 17, 3017 leser brief, and Monsonides” post-hearing July 12, 2017
lemer briel

' Mg Fasem'r Decion at 6.

Uit B, 2007 Mermorandusn lreen Ms. Feed fo the Board,
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operazons and inguired s 1o what squifer water would be drawn from: Commassiomer
Anderson conoarmed in these informational requests. Following the Agenda Meetng,
Fryatan Ranch and the Yakima County Planming Dinvsaon conferred and developed the
attached Deelaraton of Well Monitoring Covernan”
B.  Stndard

YOO 160, 09.055( 1) sets forth the procedures thae ®shall apphy™ 1o closed recond

appreals before the Board:

Appeal Statement. The appellam's written appeal staiement shall specafy the
claimed ermoc(s) or isswe(s) which are being appealed and shall specifically
state alf thve grounch for sucl appeal Timited 1o stating why the record does
or does ot support the decision of the Heanng Exanuner because the
decision:

{a} Was based on improper procedurnes that prepadiced the
aprpeIlail:

bl Was ned bused on substanbal endence; or

e} Constinues cearly emoneos applicaton of the development
regulations bo the proposed progect,

fsswes e grovads of appeal whick are pod so sdenified shall mof be
Therefore, it is the Mensonades” hisrden to establish one ol their stated grosands for appeal
of the CUP201 600015

Follewing the Board's reveew of a closed recond appesl of 3 Hearing
Fxaminer's Type 2 or 3 decraon, the Boand may grant the appeal or grand
the appeal with modifications o ohe gopelivor (Measonides) has carmed the
bardlen of proafand the Board firds thar the recomsmsendation or

Y Aoach. A
"YOU 16B.09.055(1) (empasis added).

TS L
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|| When reviewing the appeal for onc of Use above errors, the Board “accord|s] substansal

determinaion is pol supponed by matenial and substanal evidence. fio alf
ot cases, the appeal shall be dered.

weight™ 1o the Hearmg Fxamines’s decision.’ ke Mensonides sagisly their sabstantal
burden, then the Beasd may mesdify the Flearmg Examiner”s decnaon; otherwne, the
Baard mast affirm the Hearing Examiner's decason approving CLF201 600019, with the
previsusly imposed condibons.
C. Water Usage
Before addressirg the Mensonades' raised grounds for appeal, Fryslan Ranch
addresses Commassioners Leita®s and Anderson's imquanics al the October 24 Agenda
Meeting as to which agquafer will be used 8o supply water to Fryslan Ranch and the status of
the legal instrument to be used o implement the siock-watering restnicion. Fryslan Ranch
respectially highlights that these matters were mofraised as grounds for appeal by the
Mensonides in their wnitten statement and theeefore per YO 16B0S055(1) these Baues
canet be considered by the Boand when naling on the Mensonides' appeal. Nonetheless,
103 that the Commussicners have background against which to consider the Memonules
three stated grounds for appeal. Fryslan Ranch provides the Commissioners with the
requested information.

As 1o the aguifer that will be used o sapply water 1o Fralan Ranch, Fryslan Ranchy

olstained the imput from the Diepasteent of Ecollogy and a hydrologas consultant s
determine which of the four wells an the property to draw water, [0was decided that well

"YU 1680005005 ) lemphass added).

YOO 168090701,

STOKES LAWRENCT
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BIF-430, which draws Froen the Saddle Mountan Basalt aquifer will have the beast empact.
“The hvdro-geologc study conservatively concluded well BIF-430 will produce drasdown of

2,19 feet on average at a distance of 1% miles froen the well, which was concluded o

|uslikely interfere with wells nto aquilers stratigraphically above and below the Sadkdle

Mouantain Basal aquafer,” The Heasing Fxaminer consicdered fus evidence and coscloded,
“if the Saddle Mountain Basal well is wed to provade water for the calf vard, and the
stackwater use is discomtinued at the other Fryslan properties i accordance with the Deed
Restriction, the water quantitv-relased potental for adverse communaty imypact does nod
appear subasantial. =™

As to the stock-waleriag resmctian, 3“5 intended to eliminate permit-cacepl stock
watering use From the existng wells serving those properties.™ Folloming the Agerda
Mecting. Fryslan Ranch and the Yakima Courity Planmng Diveson confermed and agreed
upan the aached Decaration of Well Momtonng Covenasil oo implemsent the stocks
wabering restziction.” To ensure a supply of water & the cabves unal they are relocated bo
Fryslan Ranch, the Declaration of Weell Mosmoring Covenang will be recorded after the
cahves are relocated o Fryslan Ranch,

Again, while Fryslan Ranch provides the Commassioners with this requested
background informaton, this information does not bear on the three stated grounsds for
appeal, o which the Boasd's review of CLIF201 600019 15 bmsted per YOO 16B.0HLOSS(1).

* Hrg. Exam’r Updated Ex. List No. E.
* Hrg. Exaen'r Diecisom at &
" Hrg. Exam'r Dievision at &

" Anach. A
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Fach of the Memanides' unmentorious appellale arguments is nosr adidresacd,

0.  The Hearing Examiner's decision must be aflirmed bocause the Memanades carno
saiify their erden on appeal.
The Mensonides' stated grousds for sppeal are:

1. The Hearing Fxaminer's decision is hased on improper procedures
becawse it put the hurden of proof of environmental roscomplianos
o the opponents and not Fryslan Ranch.

2 The Hearing Exarminer's decison 15 mol based on substancal evidence
in that the entire decason s based on a determinanon upsupponed by
any substanizl evidenoe that Fryslan Ranch can be inesied to comply
with SEPFA condations arsd esnveronmesnial nales and regulations; and

3 Thee Hearing Fxamdner™s decision is hased on improper procedures

tha peciadiced Mensonides as the Heanng Examuner falcd to

exercise his full suthonty as a Beviening (Hlicial 1o ensure

accountability to the public regarding environmental standards.”
Fach of these stated grounds for appeal boils down 1o an assertson that the Veldhises
cannt be trusted o comply with crvaroamentall regulasons gren their elaimedh past
noncompliance and that the agencies ane 1o busy o ipvestgare ard enforce epnironmental
viodations. These assertions are unsupposted, cansol be pursised becawse no imely SEPA
appeal was filed, miscomstrue the Yakima Cousty Code [YCC), and £l io afford the
subrtanmal weight B must be gven o the Heanng Examiner’s reasoned deauon.

1. The MDNS (SEPH016-00007) is not before the Board because the MIDNS
was nil imely appealed.

The Mensonides’ appeal focuses on ermironmental [eiors, But the prosedure 1o
address emvironmental factors 1 through Yakima Counn’s SEPA (Stae Environmenital

* Mermonides” Appeal of Hrearmg Examiner Decigon a2 2

FRYSLAN RN CHES SIESCGRANDLM VEE TR MR & SHHELE
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Protection Act) analysis, which is governed by Yakima County Code Chapter 168,06, The
hearelle that Mersomdes cannot now clear 15 that they dsd sof imely appeal the MIDNS.
The deadime 1o appeal due June 16, 2007 MDNS waa Juse 30, 2017, Mo SEPA
appeal of the MDNS was filed by that date, As a result, Yakima County’s SEPA analysis
contrals the envronmental considerations for CLPR01600019. The MDNS is final,
Feyslan Ranch's July 17, 2017 letter brief 1o the Hearing Examiner explains in
greater detadl the dagincion between Frnlan Ranch’s CUPIO1G00019, swhich was before
the Hearmg Examaner and now before the Bosrd, and Fryslan Ranch’s SEP201 6000007,

|| which was not timely appeabed and (herefiore pot before the Hearing Examiner or the

Beoard for review, Semply stated, ithe Mensonides cannaot hase thear appeal on
environenenial faroes

The Mensonides appear to recognuoe ths loutaion by stating [ bis is not 20 stiack
o the MDNS,™ But they cite to both CUP2016-00019 (the appealed Heanng Examiner's
decision) ard SEP201 600007 ithe urappealed Yakima County MDNS decision) on thear
Appeal capiion, therely potentially misleadang the Board a3 to what maiter is before it
Muoreover, the Mensonides' three grounds for appeal are based on environmental concemms
arsl thas refiect that, as Commissioner Ellioit recogrized, the Mensonides are in fact trvng
s bypass the MDNS's finality, Only the Hearing Fxaminer's CUP201 600019 deasion
before the Board, The Board (like the Heanng Examner) bicks the asthonty o peviesw the
fieal, poe-appealed MDNS.

“ Menaomides” Appral of Heanng Examiner Decision « 8.
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2 The Mensonides' appeal fals becaine, contrary o their unsappaed
assertan, the Heanng Examaner properly placed the burden of proofl on
Fryalan Runch.

In suppart of their argumen that the Heanng Faxaminer improperly placed the
burden of proal an them, the Mensonudes clam: 1) the Heanng Examaner requared the
Mensonmdes bo prove that Frslan Ranch velated emaronmental regulations, raber than
requining Fryslan Ranch w jusify other Windmall Estabes entities” carcass-disposal and
manure-applicacion practices; and 2) that by relying on County process and penalties io
address permit-condition viclations, the Hearing Examiner faled to properdy put the
burden of proof on Fryslan Ranch. The Mensomdes carmectly ate YOO 16B.08.050M 1) &
the sectron sceting forth the Heanng Examanet’s sevicw pespoisdbilites bt then the
Memsonibes make an unsapponod bkeap from the YOU and the evidence presented to the
Heasing Exananer.

The cited code, YOO 1613.08.050{1), impoaes a daty on the Heanmg Examiner 1o

Approve A project of approve with modificatons if the applicans has

demonstrated that the proposal complies with the appbcalle deasiour crteria

aff e ¥akima Cowndy Code. The applicant carmies the burden of proaf and

musi demonstrate that a prepondorance of the evidence supports the

conclasion that the application ments approval or approval math

miodifications.

(Emphasas added), To assess whether the applicant demonstrtes that the application
merits approval, the Heanng Examiner conasders the following Type 20 permat decision
orileria;

Al the present and fanee needs of the commumity will be adequately served

b the proposed development and that the commumily a whole will be
benefied rather than ingured;

ST LAWHISCE
FRVELAN BANCHES MEMCEANT M WL AR MOOEL & SHORTD
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bl the proposed e is compathle with neighborhood land uses, the goals,
obpectives and policies of the Comprehersive Plan, and the legnlane
intenit of the: zoning district;

¢} the site of the proposed 1ae B adequate in sine sl shape w
aronmmosddate the prspoaed ses

) all seihacks, spaces, walls arxd fences, parking, koading, site screening.
landscaping, anl cthser features requéned by Tale 19 YO

ed the proposed uie comsplies with ocher development and performance
staplards of ibe zoning district and Title 19 YCC;

fi the site for ihe proposed use relates b strocts and highways sdequase in
witdth ard pavement type o carry thee quastity ard kind of iraffic
generated by the propaaed uec;

g the proposed use will have no substantial adverse effect on abushing

property o the pormstied use thereod; and

i the development conplies with all critena m Chagiter 1918 applcalle o

the proposed use, undess otherwise admimstratrecly adusted,”

The Mensonides submit that the Hearing Examiner should have abso comadensd
erforcement effectiveress. In regard 1o ihe purported enforeement-eflectivencss
consideraton, the Fleanng Examiner properhy concluded *[plas complance with permil
or erwironmental regalatory roquisesients is gendrally not expressed in Tale 19 Y0C a2
consideration” for Type 23 decision oniteria,” The Hearing Examaner’s conclusion was
corredt becase mo woch) enforeeme e fectiveness languoge or requirement i wet forth m

the decision criteria for a Type 23 permit application.

“YOC 193008007,
* Mensopides' Appeal of Hearing Examiner Diecison a2 10
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In comgrarison, “accountability 1o the pablic,” which could pesably incade an
assesament of past compliance, is a SEPA considerasion under the “accountabulity 1o the
public Bsctar® i YOC's SEPA Chagter 16B.06. Bt Yakima County's SEPA analysis is
final becaise the MIMNS was not timely appealed, Therdlore, the Hearing Examiner did
it consider the SEPA “accountabality to the public® [actor in ks review, insicad properly
Focusing on the decsion cnteria set forth in YOO 19.30.0807) for Type 203 permat
reviews. The Mensanades [ 1o identify how or why enforcement effectveness s a Tvpe
23 decision eriteria, Phus, the Hearing Examiner properly concluded the Yakima Cousty
Ceule euablishes many means to address code violatsons, incloding 1) liminng the project’s
scope and use 1o that consistent with the appeoved plan; 2 revoling a project permt; and
3} imposing penalties urider YCU 168.11 and YOC Title 19<hefty sanctions.™

Even if the irmebevant, ursulbstantated assertsons of improper practices are
corsudered, Frshan Ranch presensed the Hearing Examiner with evidence conlesting these

I!lxl'llln'.ﬂ'll-:
Clamed Aty Fxalence Preserned o Heaging Examiner | Hrg. Exam'r
Updared Ex,
B Lass
Muowiality The Yakama Health Distnict investigaed Sooan Mo I, Exs. U &
Tamer"s complaint and found o viclaton of the | F
drspuosal requisement that monalites be buried and
eovered with 3 feet of sod within 72 hours of
| deah,
Numentwater | Emergency applscation of natricnt water from NoolL Exs. D&
appication storage lagoons is permimed. Ruurd Veldhuis E
proactively commumicaed with Daniel MoCarty
with the WSDA regrding emergency application
of nutrnient waber oaito nearky Belds 1o relieve |
* YOO 15001 20,
STOKES LAWRENCE
FRYSLAN RANCHES MEMCHUAKEN VELIKASE MOGHE & SHOKE
OPPCSING TIE APPEAL 11 =
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pressare on the stosage lagoon because of extreme
winter comdibxxm,

“The recond clearly supports the Hearing Examiner's decision wo approve Fryshin
Ranch’s application with modifications. The Mensonades fail 1o eszablish the FHearing
Examiner improperly shifted the sden of prool. The Memsonkdes” appeal must be
denied in s regard,

3. The Memsomides' appeal fails because, contrary Lo thesr seoond unsugponed
assertion, the Heanng Examner's decmsion is hased on substantial evadence.

The Mensonudes contend the Hearing Examaner’s decsion 15 not based on

substantial evidenoe because Fryslan Ranch cannot be trusted 1o comply with SEPA
conditons and environmentad rules and regulatons, This anpament Bl frons the faad “the
MIDNS & fenal” faw.

The Mensonides canmol seek another bate at SEPA. Mo nmely SEPA appeal was
fibed b challenge the MDNS. Therefore Yakina County's MDNS is SEFA compliant and
constituies the final decision on envirommental considerations relating to CUP 2016000159,

The Mensonades submat the *Hearing Fxaminer appears 10 feel comtramed by the
provissons of YOOU 1680606005 regarding SEPA review and the absence of an express
authority in the YOU to deny an application based on prioe violasons, " The Hearing
Examiner was eovrtrrned by YOO 161.06.06005), whach states, “A SEPA determinasion
shall be deemed to be conclusively in compliance with SEPA, the SEPA rales, and the
previsions of YOC Chapter 16.04, unless a SEPA appeal is Bled i sccordance with thas
Chapter of Chapter 36.70C ROCW.S

® Menaoasdes' Appeal of Heaning Faauminer Decison a2 4-5,

STOKES LAWHEENCE
FRVELAN BANCHI MU DL VELIKASIE BMEE & S
CHTOIS NG TIEE APPEAL- 12 L Pt

T b, WorlinielWr S -3 711




10

1l

13
14
I3
16

17

1% ||

9

21

Yakima County wsued the MDNS, finding the imposed mibgation measures were
sulficent o comply with SEPA. Fryslan Ranch must abide by these MDNS mingation
mecasres, Failure to abide by these condifiors will subgect Froslan Ranch s sanctions amd
penakies. Fryslan Banch will be subsect b0 imspectsons by the Yakana Regonal Clear Air
Authority, Yakima County, Washangeon Depaniment of Ecolegy, Washington State
Department of Agrculiure, snd Wishingron Depantment of Fish and Wildlife. I s
peasoeably anticipated that the Mensonsdes and Stuart Turmer will abserss Fryslas Ranch's
activitics and be ready to repont any suspectod violations.

The Mensonides' secomd ground for appeal—that the Hearing FExamines’s decsion
is not based on substantial evidence becase Fryslan Rapch cannot be trusted 1o comply
with SEPA conditions and environmental mules amnd regulations=Ffails from the fatal “the
MDNS is final® flaw. Further, sabstantial weight muag be given to the Heanng Examner's
docasion that Fryslan Ranch submined substaniial evidence io support it permil
applscation, including the progect plan, a bydraulic impact assessment feport, and bemers
arsl gecoads From relevant governmental agencics.,

4. The Mensonides' appeal [ails becaise, contrary i their unsupported

assertion, the Hearmg Exarmminer exercised hin fisll suthority as a Reviewing
OiBcal of CUP201600019,

Laaly, the Mensonades contersd the Hearing Examiner faled to exercise Hus full
authosity as a Reviewing Official in coder o ensure accountabuty to the pubshe regarding
envircnmenial factors. This asgument is neither supporicd by the Yakima Cousnty Code

not the evidence, and yet again seeks 1o challenge the final MDNS,

ATORTE LA ARENCE
FRRE AN FUAROTHENS VLI CHALA N v Pl WELER LIk SHHERE L SSERL
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The Mersomides rely on YOU Chapter 16806, which is the *Comsistency Analysin
and SEPA lesegration™ chapier. And the SEPA Bsctor the Mensoeides ask the Board o
coasider, “le|msure accountabality by local governenent (o apiicants and the pubihc for
requéring amd implementing mitigason measires,” YOO 16B.06.0103Hc), is not rebevam
becanse no tmely SEFA appeal was filed. The SEPA Reviewing Offxoal—the Yakima
Coumnty Mansing Divisicn—consadered this factor, along with cach of the SEPA progen
review faciors Bsied in YOU LGB .06.01063), when developang and issuing the MDNS.
Biecause the MDNS was not appeabed, the MDNS—and the YOU Chapser 168,06 analysis
cortained therem—s banding and serves as the CLPs emaronmental amalysis.

The Mensoninbes are simply wrong when they state, “the Heammng Examance clearly
ha e authority, as 3 ‘Reviewing Official’, by the terms of the YOU, 1o deny the
applcation for imsufficierd ernironmenital review (s an the Failise we regquire an ELS) and
also if the mitigation proposed is msufficient 10 mtigate probshle adverse environmental
imipacts,™ The Hearing Examiner was ool the Reviewing OMBeial of the MIDNS. Instead,
the Hearing Examiner was the Reviewing Offieial of the permit apploation, CUP2016-
D001, The Hearing Faaminer exercised his full authority by considering the decision
eriteria listed in YOO 19,30,080(7) for Type 273 combined use permits ard by
incorporating the binding MDNS conditions into the CUF condstions.

Nt only is the MIXNS binding on the Broand, baat it 1s binding on Fryslan Ranch,
Fryslan Ranch miast comply with the mitigaton measares contained in the MDNS—

mitgation measies that are many and demanding. For instance, before Fryslan Ranch can

* Memsonides” Appeal of Hearing Examiner Deetison ot 8
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begin call-reasing operatons at this proposed site, it must subimet an approved stormmater
retertion plan, deliver 1o the Yakima County Flanmng Dinvasion a begal mstrument hmating
fatuse: permit-exempt stock watering from the existing wells on the curent call-rearing
parcels, prepare an approved Nutnent Mamagement Plan overseen by the Wishington
Sease Diepartment of Agriculture; submit an approved Dast Coniral Man to the Yakima
Regonal Clean Air Agency: and enter into a habitat progecon plan with the Washngton
Dieparnment of Fish and Wikdlife. In addition, Fryslan Ranch must eomply with dhe leasry
of cither design and operational-related conditons imposed by the Heasing Examaner,

The Mensonsdes vagoely state that *|rhepalsoss ane busy™ and i is "pare
speculation” that *if code violasions occur, they can be addressed by penalties as described
im the YOC.™ Even if this is a CUP decision criteria, the Mensonides offer puare
speculation, not the evidence needed to overturn o modily the Heanng Examaner’s
deliberare decision, which is aforded substangial weight. In compansan, the record refbects,
nod oaly has Fryslan Ranch responded o publse concerns, bt the agencies also timely
Ewestigasedd public complaints. There s no evidenor the agemcies are usable wo Rl tesr
mvedtigatory and overught responubaliies. Lasly, im the words of Vieging Presa, the
Washington State Departenent of Agriculture Dizry Nutrient Marnagement Program
Manager, “Muoch maprovernent has been observed ard documented at your Buma amd you
have been very goed 10 work with,™

* Mensonidcs” Appeal of Hearing Fxaminer Dectsion a 8.
* Mg, Exam Updated Ex, Lig No, |, Ex Ba 13,

FRYSLAN A SIS O [ WA MCERT & EHOEE
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F.  Conchusion: The Hearing Fxaminer's decision must be affirmed.

No tisnely SEPA appeal was filed. The Heaning Faxamuaner Gewd the Board) cannot
reconssder the final MDNS and the enviroamental factors under YOC's SEPA Cliaper
168,06, The Hearing Examiner fully considered the redevam YOC 19.30.080(7) deasion
creria and evidence before lum and concluded Fryslan Ranch satisfied its burden. Frystan
Ranch respectfully requests this Board affiem the Heaning Examiner”s decsson approving
CUP201600019 with the conditions imposed therein and begin the treeycar time 1o
complete the imposed conditions from the date of the Board™s decision,

DATED this ______' day of November, 2017,

STOKES LAWRENCE
VELIKANJE MOORE & SHORL
By: é é’\ L@ M A fgk
ika Harthep (WSBA #33277)
Brendan Monahan (WSBA #22315)
Astorneys for Frysba Randh
Stokes Lawrence Vehkange Moore & Shose
Il 120 N. Naches Avenie
Yakama, \WA 589012757
Telephone: (509) R33-3000
Fax: (500 8950060
Emnail: enly@stokeslaw.com
e , & - STOKES LAWRENCE
OTPOSING THE AFTYAL. 16 St s




10
11
12
13
4
15
16
17
18

%

21

DECLARATION OF SERVICE
1 herehy declare that on this 7th day of Nevember, 2017, [ cassed copies of
foregoing document (o be served upon e lollowing by hand delivery,
Yabuma County Board of Commissianers
Yakama Conimty Couartlsoune
28 M. Inel Strect, Room 232
Yakima, WA D851

Yakima County Manning De partmeri

¥ adima County Coari e

128 M. Ind Street, 4th Floor

Yakima, WA 5801

I fusther cenify that | served the foregoing documerst on the following by email:

DBirian . Hier hyiilrestiglaw.com

Renig Forgene 1Ber Adamson

6TEE W, Clearwater Ave.

Kepmewick, YWA 59336.] 788

1 declare umider penalty of pequry uwider the bws of the Stae of Washengeon thar
the foregoing is truc amd cormedt.

EXECUTED at Yakima, Washangton this T day of November, 2007,

{ﬂfﬁgn A

DERRBIE L WILSON = =

FHYA AN ANCIRES MES ORI WELAKANE MORE & SHIME
PO NG THEE APTEAL- 1T (M . sty




BETURN Ti:

STOKES LAWRENCTE
VELIKARNIE, MR & SHOKE
Atrriiens Erba ™. Hedlfcy

130 M, Pach. A vonu

Wil e, T i g SR | 1 TT

DECLARATION OF WELL MONITORING COVENANT

Degliramife; 111 FRVELAN HANCHES ENTERPRISES, LLC
(1  FRIESLAND ENTERFRINES, L
¥ GEN BHER ENTERFREISES. LLC

Ablsreviwnied Legel Desrripdion; SEM SW i SUL TSR, RISEWN MES MW ST, TR, REEERM, S5 SWn
S OF, THM AIE WL, S0 S90S 5E, TN, RISEWLE SE'S W BE, TN, RITEWME MW 517, TEN,
H2IEWSE Camplets bogsl descriplios are se pages £11

Sopeer's Toa Fared DD Motk Z00S0R-RE000C 200612111 FRIGTE-R000; 3 ROS0E-53001; 2 380K
hadai; 1G] T2 0]

This Declarstion of Well-Moniioring Covenant (= Declpronion”™) i made this _ day of

. 2017 fthe “Effective Deite™) by FRYSLAN RANCHES ENTERPRISES, LLE,

& Washington Jenived liability compary ("Friafay™) FRIESLAND ENTERPRISES, LLC, 2

Wnkington limised labaliny company [~Fricslaw™) nd DEN BOER ENTERPRISES, LLC, a
Wathingion |imited liability company ("kn Soer”) (colbectively the = Declaramin™)

RECITALS

AL Fryslan is e owser of the Fryilen Property, Friciland s the owner of the
Fricslamd Property, and Den Boor is the cwmer of the Den Boer Property, a8 such torms are defined
= Sectin | below,

B ¢ Fohouary 25, 2016, Fryslan submomed a Condmonal Use Permit Application
peferred 1o a8 CUP 200 600019 (the =Feront Apsicatbon™). i which Fryslan soughe approval Goss
Yakira County (1the “Coumpy™) w operute a eall yvard on the Feedlot Properiy, as sech ierm i
defined i Soction | below. Upos spproval of the Pormit Application, Dpclarants intend 1o reliscaic
all calven currently bagatod on B Rearicied Paroeds o ihe Foed bon Properny.

. Ada condtion of approvesg the Permit Application, the County requires that the
[eclaranis exocute and record 4 Declaration of Well Menitieing Covenant, in which the afTilsstod
Declaranis mgroe 1o profubil permitevempt siock watering sacs of e eusiing wells bocaind on the
Fryshan Property, the Friesland Property, sad the Do Boer Property, and fo lima the use of such

WD L IO Sace 1




existing wells on theRestricted Parcels 10 domeostic uses for the prosent snd fture residonces and
shops located on sech propertics afler the calves are relocated from the Restricied Parcels w0
Fryslan Ranch (the * Permit Continpency™).

D, In recognition that the calves have been rolocated froms the Restricted Parcels w0
Fryslan Ranch, the Declarants now desire 10 execute and record this Declaration in satisfaction of

the Permit Costmgency.,

COVENANT. THE UNODERSIGRED, FOK GOOD AND VALUANLE CONSINEA TION, THE RECEIFT AXD
ADEQUALY ACKNOWLEDGED, HEREBY DECLAREL AND AGREE AS FOLLOWS:

1. Definithoas. For purposes of Bis Declaration, the following terms shall have the following
meanitgy:

len Bocr Property”™ means that comain Yakima Courgy, Washingaon, real property,
mmbnhdb-YMCmMst% 210911834001 and more

particulary descrided on Exhibe 4.

 "Feedior Property™ mesas that certain Yakima County, Washington, real property owned
wmmtm..mmmmug.umlwlwq
company. NWWMaWMwstm
Assessor’s Parcel Nos. 23(808-3300), 2ME08- 34001 and 23K 7-2100), sad s more
particularly described ca attached Exhibd D (the “Foaliod Property™)

1.3 Frigsdand Property™ means that cortain Yakima Cosnty, Washingson, real peoperty,
commonly referred 1o as Yakima Cousty Assessor's Parcel Nos, 230917-21001 and more

partcularly descrnbed on Sohibit B

14 “Enalan. Property” means that certain Yalima County, Washington, real property,
commonly referred 10 &5 Yakima Cousty Assessor’s Parcel Nos. 230909.33001, and moee

partcularly described on attached Sobibi O

1.5 Restricsed Farcely™ mesas the Fryshan Property, the Friesland Property, and the Den Boer
Property, collectively.

16, “Sabiecr Welly™ meas $e permitcxempt wells currently Socated oe the Rewricted
Parcels.

2. Stock-Watering Restriction. As of the Fffective Dite of this Declanaton and w0 kag s the
Foedke Property is wsod as o foedlt for Dvestock, the presceat and future owners of the
Rostrictod Properties shall be probibited from using the Subject Wells for siock-watering
purpoies, & Otherwie permitted under RCW 9044050 Notwithwanding the foregoing,
nothing contained in this Declaration shall prohibar the use of the Sutyect Wells for sy permit.
exempt wes allowed under RCW 90.44.050 other than stock-watering purposes for busimess
and commersial purposes.

0000 | 2% doew 2



Maoaltoring and Verification of Compliance.

30, Well Water-Usage Meter. Within thinty (39) dayx of calves bomg removed from 2
Revricted Prrccl and placed on the Feadkn Parcel, Doclarants shall install, at Declarants’
sole expesse, a waler meter on that Restricted Parcel's Subsect Well(s) to measure and
record the water wsage from such Sebject Well(s).

32, Anwual Reporting. Commencing oo Janwary 15, 2019, &nd again ssowally oo Joveery
150k of each following year, the prosest and future ownery of the Restricted Parcels shall
provide the Comnty with & susmary of the water sage from each Subject Well for he
previous pwelve (12) month period.

13 Iupection.  Upon forty-eipht (485) Bowrs price writen sotie 10 the oweees of e
Resricted Parcels, Cownty and State Officials are pormitied to onter the Property dunng
normal basiness hoars to impect e Subject Wells" water meters 10 delerming complaace
with this Covenant,

Rights to Use Property. The peesent and future owners of the Restricted Parcels may we B¢
Restricted Parcels for sy purpose fhat i not msconsivcet with this Declanation.

Bindiag Effect; Ruaniag with the Land, lhmsbndhgmlhcw
partics and their respoctive beiry, succesion, and assipns sad contiuics perpensal restrictions,
condiions, md covensnts appartenant (o and ruaning wish the Restricted Parcels.

No water right crested. A wator right is ssthonzation from Bhe State 10 make e 0f water.
This Covenant docs not create o extablish & water right.

Amendment. This Declaration may be amended cnly by a sigeed and notarizod writng,
which references this Declaration, than i secondod wath the Yaikdma County Anditor aad signed
bry both the Granoe and the County.

Termimation. This Doclarstion shall terminate upon aad 8o loager be of any force or effect
upon the sooner of (a) Bhe dase on which the Feediot Property ceases 10 be weed as a feedlot for
lvestocks or (2) wpos the reconding of a notice of iermination of sach covenants execeted by
the owner(s) of the Rewrictod Parcek(s) asd the County, secondod wih the Yakma Cosnty
sudince,

Governing Law and Veowe This Declaration was madc under e lawy of the state of
Wahington, ssd if it Beoomes neccssary o imerpeet oo enforoe any of this Declarstion’s terms,
the laws of the state of Washington will apply. The proper and exclusive vesue for any
proceoding %o interpret or enforce thin Declaration will be Yakiza Coenty, Washingson.

Headlogs The captions and paragraph headings used in this Declantion are imsented for
convessence of reforoace oaly and are not intended 1o defineg, Timie, or affect the intorretation
Of construction of asy term of provision of this Declarstion.

01 | 2367607 docx 3



il Atiorney Fees, |7 any parsy 1o or fhat benelits feos thin Declaration brisgs a kegal stion
imterpret of enfivce this Declaration, the subwastally prevailing parey in the soon will be
efiled t> gn award of the ressonable smommey foes and costs the party incurs in the action,
w hapther in madistion, arbitration, ol tral, on appeal, or o bankrepiey precooding.

EXECUTED effastive as of the Eifecteve Diate e sisted above.

ERYSLAN RANCHES ENTERPRESES, LLC  FRIESLAND ENTERPRISES, LLC
By ‘Windmill Eskates, LLC, Member : By; Windmill Euaber, LLC, Mamber
. s
Facob Vekihuis, Manaper Facoh Vildhuiy, Manager
Ry
Anna F, Weldhem, Masagor Anna F. Veldbuis, Manager

DEX BOER ENTERPRISES, LLC
Biy: ‘Windmill Eatates, LLC, Member

Iy

Jazob Vekiuis, Menager

By o
Anna F. ¥eldben, Manager

STATE OF WASHINGT(N ¥
s
COUNTY OF YAKIMA ¥

i - 2017, JAOTHE YVELIMPURS [“Hgec™l whe @ perionally knsws o me o
piored by sl nfeiory cvilenos oo be the Signty, poesally spprared before me and scmowledged Sl
Sl enncutes] S aborvr-sisand Decleration of Well Mosdloring Coverand ™ fmbrmmeni™| as Sigres’s fres
and volastery aci asd doad for the wica end puepencs alsted 8 e eitrurret end tha Sigaar b antheoriced 1
enoonn e Ffrasserd if T Tol borwi b Cifrisl il

] As Manager for WINDMILL ESTATES, LLC, s Washington limited Eabiity comparry, Member
af FRYSLAN RANCHES ENTERPRISES, LLC. a Washingon limited lahikty company

fprimfmomy) N
HOTARY FLIBLIC i and Sor e st of 'Washingion

My appoiiTeTE eaprey

MR T LT ey 4




STATE OF WASHINGTON )
)
COUNTY OF YAKIMA )

On s 2017, ANNA F. VELDHUIS (“Saaer™). who s ponosally known 10 o or
proved by satisfacoory evidence 3 be De Signar, penonally sppcarcd before me aad acknowlodged that
Sigaer execwsod e sbove-stated Declwstion of Well Moniorieg Covesast (“lnirymea™ o Sigaer™s free
and volentary act and deod for Bie wscs and parposes siated in the Masrument and tat Signer s sdonaed 1o
exocute the lavtrurnent (n the following capecky.

B0 As Mansger for WINDMILL ESTATES, LLC, & Washingion Neshod ity company, Member
of FRYSLAN RANCHES ENTERPRISES, LLC, & Wasbingeon limsked lability company

(print name)
NOTARY PUBLIC i end for B saate of Wiskingson

My sppointment Sxdises

STATE OF WASHINGTON ]
n
COUNTY OF YAKIMA )

2017, JACOB VELDHUIS (“Sioaer™), who is personally Anown 1o o of
Mbyuhbmmnhﬁsw pensonally sppeared before mo and acknowlodiged that
Signer exoosted the above-stated Declarstion of Well Moaltoring Coverant (" astrmmmeny™) = Signer’s fve
and volunsary act and &ood for (he oae and purposcs statied @ the lestrement and that Signer s auidorized W
cacceee the [mstrument i the Spllowing capeciny:
I As Mamager for WINDMILL ESTATES, LLC, & Washingion Resitod Rability company. Member
of FRIESLAND ENTERPRISES, LLC, & Washingson lmised Sability company

(pring mawer)
NOTARY PUBLIC in and for the state of Wiashingoon

My sppusmmert expan

IULO0T | ZMO8) dw 5



ETATE OF WASHIMGTON ¥
.,
COSTY OF YAKIMA ]

O » 237, 4MNA F. YELIHURS SSgmee™) wio i perssally khows i me of
proved by aathuisciory cvidimes b be e Signef, penosally sppesred befere me and sclnewbedged that
Sigter casiunnd the phirve-siated Declansion of Well Moraoring Covenand (™™ a Sigaers froc
ansd yorluntary st ard dend for fhe wspi and parpoies daled in e Infrunost and ot Siger is sstherired o
expcuis e lesiramend in the foliwing G-

E As Maragor for WINDMILL ESTATES, LLEC, a Winhingtos lisited lisbility cormpasy, Messber

of FRIESLAND ENTERFRISES, LLC, & 'Wianihangion Brmsied liakil gy compay

diprded mom
ROTARY PUBLIC in and for the state of Wishinglon
Wy apposimest cprn

STATE OF WASHIRL TR ]
i
CENTY OF YAKIMA ]

O , 08T, JACOE VELDHUIS SSpee™), wha b pemnetally Ihowh @ 0 o
prasved by cvadosie 5 be e Signel, porsssally appearsd befend me and sincwladped thug
Sigrer eneoned e phove-riaed D lemilon of Wall Monitorisg Covsant ("lamnenm) @ Sigror™s o
pcd wpdergary sct wnd dovd for e mees and parpoe daled in e Inidrusienl afd that Signer B malarinnd w
eactulc the |lnatrarment in the follreing ey

B A Marager for WINDMILL ENTATES, LLE, 3 Wnhirgson limited lishility compasy, Mersber

of N BOER ENTERPRISES, L, & Washbspon Bmicd Habiling company

el
ROTARY FUBLK i e for e mate of Winkisgion

My appirtresl o

AXFEED 4 DI TRN e



STATE OF WASHINGTON )
I
COUNTY OF YAKIMA )

2017, ANNA F, VELDIIUIS CSignar™s who s penosally knows 9 me o
mwmm»uuw— Mwmuuwu
Signer executed the above-sated Declerwtion of Well Menioeteg Covenant (“fasramen™) 3 Signer’s froe
sod voluntary &t and deod for the uses and parposes stated in the Instrument snd that Sigaer is aborized o
aveoute ™ Insyumert in e following capacty”

B As Masager for WINDMILL ESTATES, LLC, & Washington limied liabilky compuey, Mesiber
of DEN BOER ENTERPRISES, LLC, & Washingion Seited lisbiliey compasty

(peint mamc)
NOTARY FURLIC in snd for e state of Wanbington
My appoirtment expires

DA | DENYT docn 7



Lsgal Dssoription of Dew Beer Property

Asrezsor 5 Farcel Mo, 2R S-JH000:

The Southeadt 1M of the Sounbwesi 154 of Section 13, Towsship 9 MNorth, Range 23, EW.M,
records of Yalima County, Washington;

EXCEPT the Soush 25 oot lor road:
mﬂflﬁmmiuﬂﬂmmafﬂﬂmII'-FHHMIHHHH
g o,

ihence Dt 19300 foet

themcs North a1 right angle 1o the South lane of said Section 25 feet 10 the tue powt of begining
thence Norh sl night angles 1o e South line of said Section, 21500 foet:

themce Fast parallel with the South limeg of i Section, 190,0 Soct;

themcr Secnath i right angles 10 the South lne of stid Section, 21500 feet,

theace West paralie] with the South line of said Section, | #4010 foct 5o the peint of beginniag.

Smunied im Yakima County, Washingion,

Wi o FEVSAE dar K



Ligal Desription of Frigslasd Proporiy

Astessor's Parcel No, 230917-2100]:
The Northeaw 174 of the Morhwest 14 of Section 17, Township % Morth. Range 23 E.W .M.,
recoquds of Yakira Courty, Washington,

EXCEFT & righi-ofway B0 foot wide as comvoyed 1o he Blorth Coant Baslersd Company, now
Orregre-Wishisgion Railrosd Company, by desd recorndad in Viodeme 92 of Deeds, page 363,

AN EXCERT the Morth 30 foet for county mad;

ANTY EXCEPT the East 15 oot for county read.

Sinsared in ¥ ekima County, Washington.

INRAOTY ' DEIT e i



EXHIBIT C

Asseasor s Porcel Mo 3 80R. TR0
The Scuth 1T of the Sothnwest 104 of the Soutleest 104 of Seetton 9, Township % Morih, Rarge

3, EW ML, recoeds off Yalima Cownby, Washingion;
mFﬂMpmu];.h;wﬁmtﬂpmﬂumEuﬁ-in

Situsted in Yakima Cowty, Washingion.
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That powtien of the Soutkwest 14 of the Soukwest 14 of Section ¥, Tewsship E MNorth, Resge 21
E.W. M., reconds of Yakima County, Washington, lying Sosth of the Mabion Lateral,

Arpazor s Paren Vo, JI0S0E- F00):
The Wit 12 of the Southeass [ of the Southwest L8 of Section &, Towsship & Mok, Range 31,
F.W M, ecnnds of Vakima Cousty, Washinglon, Iying Sosth of the Mabios Lateral,

Azdeiior 3 Pargnl Vo, 30T 720001
Tha Morhwes 14 ol Sectson |7, Towsdhip 8 MNordh, Range 71 EW.M, msrdi & Yakama
Cemnty, Wishingoon.

Situated in Yakima County, Washinglon.
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